Introduction
IN A RECENT OPINION dissenting from the Court's holding that a certain drug used in Oklahoma and other states to carry out lethal injections was constitutional, Justice Breyer called for full briefing on the issue of the constitutionality of the death penalty itself. 1 The decades-long litigation over the constitutionality of execution methods obscured many of the important issues associated with the death penalty. Now that the Supreme Court has brought an end to this litigation, this is an appropriate time to have an honest conversation about whether the United States should continue to employ the death penalty. The time is now ripe to have this conversation because of the declining public support for the death penalty and the difficulty the courts have had in administering it. The purpose of this article is to contribute to the conversation about the constitutionality of the death penalty.
This article will begin with a discussion of the declining public support for the death penalty and some of the reasons behind the decline in Part I. Part II pertains to how the legislature and the Supreme Court have attempted to rectify the problems that have plagued the death penalty and why these attempts have largely failed. Given the difficulties the Supreme Court has encountered in trying to fix the death penalty, Part II also assesses the available options moving forward: either continue the attempt to reform and regulate the death penalty or abolish it. The article concludes that abolition is the best option moving forward. Part II, lastly, lays out the doctrinal framework that the Supreme Court has created that would enable the Court to abolish the death penalty. Finally, Part III lists some of the anticipated UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 51 objections to the Court abolishing the death penalty, the Court's previous failed attempt to do so, and why abolition is likely to achieve greater public acceptance this time.
I. Declining Public Support
Public support for the death penalty has drastically declined during the last twenty years. According to a Gallup survey, in 1994, 80% of Americans supported the death penalty. 2 In 2014, support for the death penalty was at 60%. 3 There are other strong indicia of the public's declining support for the ultimate punishment. First, the number of individuals sentenced to death by juries and judges has also declined significantly during the past twenty years. In 1994, 311 death sentences were meted out by juries and judges. 4 In 2014, only seventythree death sentences were imposed. 5 In 2015, forty-nine individuals received death sentences, a 33% decline from the previous year and the fewest since 1973. 6 Even in Texas, the leader among the states in carrying out the death penalty since 1976, far fewer death sentences are being imposed. 7 Juries sentenced forty-eight individuals to death in 1999, but only eleven individuals in 2014 and an astoundingly low total of two individuals in 2015. 8 Second, there has been a steady, nationwide decline in executions in the last twenty years. Executions have fallen from a high of ninety-eight executions in 1999, to thirty-five in 2014, and twenty-eight 2. See Jeffrey M. Jones, Americans' Support for Death Penalty Stable, GALLUP (Oct. 23, 2014), http://www.gallup.com/poll/178790/americans-support-death-penalty-stable.aspx? utm_source=death%20penalty&utm_medium=search&utm_campaign=tiles [https://per ma.cc/QH9T-KFZ8]; see also, Baxter Oliphant, Support for death penalty lowest in more than four decades, PEW RESEARCH CTR. (Sep. 29, 2016), http://www.pewresearch.org/fact-tank/ 2016/09/29/support-for-death-penalty-lowest-in-more-than-four-decades/ [https://perma .cc/2L7Q-V7A5] (reporting poll results finding that 49% of public supported the death penalty while 42% were opposed).
3 in 2015, the lowest number of executions since 1991. 9 Third, during the last twenty years, Connecticut, Illinois, Maryland, New Jersey, New Mexico, and New York have abolished the death penalty and the Governors of four other states have imposed moratoriums. 10 Finally, fewer Americans believe the death penalty to be morally acceptable. Gallup began to measure public sentiment regarding the morality of the death penalty in 2001. The number of Americans who believe the death penalty to be morally acceptable during this time period has gone from a high of 71% in 2006 down to 60% in 2014. 11 Most surprisingly, this decline in public support for the death penalty has occurred despite the public's rising anxiety over terrorism. 12 As discussed below, there are many reasons for the decline in the public's confidence in the death penalty.
A. Innocence
No issue has had a bigger impact on the public's attitude towards the death penalty than the possibility of an innocent person being executed. Since 1973, there have been approximately 156 actual exonerations of death row inmates. 13 There are currently approximately 3,000 individuals on death rows throughout the United States. 14 ally innocent, 15 which would mean that there are currently about 120 individuals on death row who may be executed for crimes that they did not commit. Unfortunately, not every death row inmate with strong innocence claims has been exonerated. There have been credible reports indicating that there is a strong possibility that innocent individuals have been executed. 16 One such individual is Cameron Todd Willingham, who was convicted and sentenced to death as a result of a fire that killed his three young daughters. 17 The state's case against Willingham consisted primarily of an expert's conclusion that the fire was deliberately set and that because he was the only adult in the home at the time of the fire, Willingham deliberately started the fire. 18 Shortly before Willingham's scheduled execution, a report by an acclaimed scientist and fire investigator indicated that the fire that killed Willingham's three daughters was not deliberately set, but was accidental. 19 This information failed to convince either the Texas governor or the Board of Pardons and Parole to grant clemency-or even delay Willingham's execution-and he was put to death. 20 Since Willingham's execution, additional fire investigators have reviewed the case and have determined that the methods used by the state's trial expert were flawed and that the fire was not the result of arson. 21 Nothing can be done to rectify what appears to have been the wrongful execution of Willingham and others. Cases like Willingham's, combined with the irrevocability of the death penalty and the other problems that plague the death penalty that are discussed later in this 15. Glossip article, have played a large role in shaking public confidence in the system. In Herrera v. Collins, 22 a majority of the justices of the Unites States Supreme Court agreed that "the execution of a legally and factually innocent person would be a constitutionally intolerable event." 23 The Court, however, has done little to ensure that this is prevented. It has failed to recognize the right of death row inmates to make a stand-alone, actual innocence claim. 24 The Court has also held that inmates have no constitutional right to post-conviction DNA testing. 25 The Court has also refused to police the states' clemency process. 26
B. Race
Another reason for the declining support is the concern over the continued racial disparities in the administration of the death penalty. Racism in the implementation of the death penalty does not appear to be a relic of the past. 27 African-Americans continue to be sentenced to death and executed disproportionately. African-Americans constitute roughly 13% of the U.S. population, 28 yet they account for about 42% of the death row population 29 and approximately 35% of all executions in the U.S. since 1976. 30 It is also troubling that the vast majority 22. Herrera v. Collins, 506 U.S. 390 (1993). 23. Id. at 419 (O'Connor, J., concurring). 24. See id. at 416 (justifying the refusal to recognize an actual innocence claim because "the trial is the paramount event for determining the guilt or innocence of the defendant."); see also In re Davis, 557 U.S. 952, 955 (2009) (Scalia, J., dissenting) ("This court has never held that the Constitution forbids the execution of a convicted defendant who has had a full and fair trial but is later able to convince a habeas court that he is 'actually' innocent." (emphasis in original) of those who have been executed killed white victims, 31 despite the fact that approximately 44% of murder victims in the United States are African-American. 32 Since 1976, 76% of people who have been executed killed white victims. 33 Thus, because African-Americans are almost one half of all homicide victims, this means that their killers are, for the most part, not being sentenced to death and executed. Numerous studies have concluded that these disparities are the result of racial discrimination in the administration of the death penalty. 34 The most prominent study to reach such a conclusion was the Baldus study, which purports to show a disparity in the imposition of the death penalty in Georgia based on the race of the murder victim and, to a lesser extent, the race of the defendant. 35 The Baldus study took into account 230 variables "that could have explained the [racial] disparities" in capital sentencing "on non-racial grounds." 36 Even after taking account of these variables, the Baldus study found that defendants charged with killing white victims were 4.3 times more likely to receive a death sentence than defendants charged with killing blacks and others. 37 The study also found that black defendants were 1.1 times as likely to receive a death sentence as other defendants. 38 The study concluded that black defendants who kill white victims have a greater likelihood of receiving the death penalty than any other defendant-victim combination. 39 31. See id. on its study of Philadelphia's administration of its death penalty, finding "that the problem of arbitrariness and discrimination in the administration of the death penalty is a matter of continuing concern and is not confined to southern jurisdictions."); S. Phillips, Racial Disparities in the Capital of Capital Punishment, 45 HOUS. L. REV. 807, 833-834 (2008) (finding that the Harris County District Attorney was considerably more likely to pursue death against black defendants even when their crimes are less serious The Supreme Court had largely ignored the issue of racial disparities in capital sentencing, but the strength of the Baldus findings forced it to finally confront the issue in 1987. In McCleskey v. Kemp, although the Court accepted the legitimacy of the Baldus study, 40 it did not allow the inmate to use the statistics as proof of racial discrimination. 41 Rather, the Court held that in order to prevail on a claim of racial discrimination in capital sentencing, a death row inmate would have to prove that the decisionmakers in his specific case acted with discriminatory purpose or that a capital sentencing statute was enacted by the legislature with a discriminatory purpose. 42 Not surprisingly, given this onerous standard, no death row inmate has been able to prove racial discrimination in capital sentencing. 43 A major reason racial disparities in capital sentencing persist is because those who decide whether the defendant lives or dies are overwhelmingly white:
See Uniform Crime Report; Expanded Homicide Data
[T]he criminal justice system is the part of American society that has been least affected by the Civil Rights Movement. Many courthouses throughout the country look about the same today as they did in the 1940s and 1950s. The judges are white, the prosecutors are white, and the court-appointed lawyers are white. Even in communities with fairly substantial African American populations, all of the jurors at a trial may be white. 44 According to a recent study, 95% of elected state and local prosecutors are white. 45 These overwhelmingly white prosecutors make the decision whether to seek death in a particular case. They also have a big influence over who sits on the jury in a capital case. Prosecutors are obviously aware of the fact that many African-Americans perceive the criminal justice system to be biased. As a result, a jury composed of African-Americans is significantly less likely to return a death verdict. 46 Therefore, prosecutors have an incentive to remove as many African- Americans from a capital jury as they possibly can, and they often do so through the use of peremptory challenges. 47 Several studies have documented the continuing use of peremptory challenges to strike African-Americans from the jury in capital cases. 48 In Batson v. Kentucky, 49 the Supreme Court outlawed the use of race in the exercise of peremptory challenges. Despite Batson, courts have tended to uphold the prosecutors' use of peremptory challenges against African-American members of the jury pool because "[r]acebased peremptory strikes are almost always invisible, or at least, as Batson has shown, hard to prove." 50 As long as the prosecutor can articulate a race neutral reason for the strike, the courts will usually reject the defense's Batson challenge. 51 This is so even when the prosecutor offers an absurd reason for striking black jurors, such as the fact that a juror agrees with the verdict in the O.J. Simpson case, 52 or that the potential juror has facial hair. 53 Despite the continued use of peremptory challenges to remove black jurors from capital cases, the Supreme Court has refused to strengthen Batson.
C. Arbitrariness
In 1972, the Court struck down the death penalty-despite no prior attempts to regulate it 54 -primarily because of the arbitrary manner in which the death penalty was imposed at the time. 55 The Court began to regulate the death penalty in 1976 with its decision in Gregg v. Georgia. 56 Its foremost goal in doing so was to minimize the arbitrary application of the death penalty. The Justices were troubled by the fact that, in their view, the death penalty "smacks of little more than a lottery system." 57 However, in Gregg, a substantial majority of 47 the Court believed that the death penalty could be imposed less arbitrarily. 58 In particular, the Court approved of three safeguards that it believed would minimize arbitrariness: (1) require the jury to consider the circumstances of the crime and the defendant's background at a separate sentencing hearing; 59 (2) limit the sentencer's discretion by providing guidance as to which aggravating circumstances could warrant the death penalty; 60 and (3) an automatic appeals process as a check on arbitrary decision making. 61 The decision in Gregg began the modern era of capital punishment in the United States. During this modern era, the Court would closely regulate the death penalty by restricting its use to certain categories of defendants 62 and certain crimes and by mandating that the defendant be allowed to present mitigating evidence. 63 Despite this effort, the Court's attempt to restrict the death penalty to those most deserving of death has failed. The death penalty today is as arbitrary as it was when the Court decided Furman. Several Justices who have had to administer the death penalty over the years have acknowledged that the Court's attempt to regulate the death penalty has been a failure. 64 58. Id Why does the death penalty continue to be imposed arbitrarily despite almost forty years of regulation by the Supreme Court? There are several reasons. First, as pointed out earlier, 65 the racial disparities in every jurisdiction that administers the death penalty 66 strongly suggest that it is being imposed in a racially discriminatory manner. Second, only a small fraction of murderers are actually sentenced to death. 67 The murders they commit are often less egregious than many defendants who did not receive death sentences. 68 Third, gender plays a role in that women are rarely sentenced to death. 69 Fourth, geography plays a huge role: Where a defendant killed his victim is extremely important. 70 A killer in Indiana is much less likely to be sentenced to death than a similar killer in Texas. 71 Even within an active death penalty state, the imposition of the death penalty is heavily dependent on where the killing occurred within a state. 72 For instance, a killer in Houston is much more likely to be sentenced to death than a similar killer in Austin. 73 Finally, the availability of resources are a crucial factor in whether the death penalty is imposed, 74 as some jurisdictions provide more resources for indigent defense than others. 75 This is important because defendants who are represented by competent trial counsel are significantly less likely to receive a death sentence. 76 In determining who is sentenced to death, the egregiousness of the crime is a much less important factor than the race of the victim and defendant, the gender of the defendant, where the crime occurred, and the quality of defense counsel.
D. Incompetent Lawyers
The public has learned that it is usually not the heinousness of the crime that causes a defendant to end up on death row. Rather, it is often the quality of the legal representation received that is dispositive. 77 Defendants have ended up on death row because their lawyers slept during the trial, 78 were drunk and disoriented at trial, 79 failed to present important evidence, 80 failed to understand the law, 81 and because their lawyers simply failed to vigorously defend their clients. 82 It is difficult for the public to have any confidence in a system that determines who should live or die when one of the key players in that system, the defense counsel, is incompetent.
There are several terrible consequences for capital defendants who receive substandard legal representation. The most serious conse-73. See Donohue, supra note 72 at 680-81 (pointing out that Harris County [Houston] is responsible for more executions than all states other than Texas itself).
74. See Glossip, 135 S. Ct. at 2761 (Breyer, J., dissenting) (pointing to scholars that suggest that such disparities in resources could also account for the aforementioned geographical discrepancies quence is that they may be wrongly convicted. Another consequence of bad lawyering in capital cases is the possibility that the defendant will be sentenced to death even though he should not be. There have been numerous defendants who have been sentenced to death because their lawyers failed to present important mitigating evidence to the jury. 83 Incompetent trial lawyers also make it difficult for defendants to receive appellate relief because they may fail to make timely objections at trial, thereby relinquishing the ability to preserve error for appeal. 84 The Supreme Court attempted to address the problem of incompetent counsel in its decision in Strickland v. Washington. 85 In Strickland, the Court held that in order to prevail on a claim that counsel provided ineffective representation, the defendant must prove (1) the counsel's performance was deficient, and (2) that the defendant was prejudiced as a result of counsel's deficient performance. 86 It is very difficult for a defendant to prevail on a claim of ineffective assistance of counsel. Even if the defendant can prove that counsel's performance was deficient-which is no easy task-courts often reject claims of ineffective assistance of counsel on grounds that the defendant did not suffer prejudice. 87
E. Other Factors
Several other factors have contributed to the loss of public confidence in the administration of the death penalty.
i. Delay in Implementation
The few who are sentenced to death are not likely to be executed. They are more likely to have their sentences overturned or die from 83 natural causes than to be executed. 88 "In a word, executions are rare." 89 For the unlucky few who are executed, it takes on average of approximately eighteen years to carry out. 90 This delay is attributable to a lengthy appellate process, 91 which seeks to ensure reliability and fairness before the ultimate punishment is meted out. 92 However, the lengthy delay in carrying out the death penalty undermines the penological justifications for the death penalty, specifically the deterrence rationale. 93 The question whether the death penalty actually deters is uncertain. 94 There are studies that both support and undermine the deterrence rationale of the death penalty. 95 Most would agree that, to be an effective deterrent, executions have to be carried out swiftly. 96 Public support has diminished as a result of the lengthy delays. There is also no solution to the problem of lengthy delays as long as we are committed to reliability and fairness. As Justice Breyer explained, "[i]n this world, or at least in this Nation, we can have a death penalty that at least arguably serves legitimate penological purposes or we can have a procedural system that at least arguably seeks reliability and fairness in the death penalty's application. We cannot have both." 97
ii. Life Without Parole
In the past, jurors often voted for death in order to ensure that dangerous defendants remained in jail and were never released on 88. Glossip parole. 98 Now that most states provide jurors with the option of sentencing the defendant to life without parole ("LWOP"), this concern is eliminated. As a result, jurors are meting out fewer death sentences 99 and the public seems to agree with those decisions. In a recent poll, 52% of the public preferred LWOP, whereas 42% preferred the death penalty. 100 Even among those who support the death penalty, 29% preferred LWOP. The public is increasingly unwilling to accept the risk of executing an innocent person now that they are assured that the perpetrator will never be released from prison.
iii. Religion
There was a time when practically every organized religious denomination supported capital punishment. 101 That is no longer the case. In fact, most major Christian denominations have announced their opposition to capital punishment. 102 Many non-Christian denominations, such as reform Jews and Unitarian Universalists, have also announced their opposition to capital punishment. 103 The religious denomination that opposes the death penalty most aggressively has been the Catholic Church. The Catholic Church's opposition is based on its belief in the sanctity of human life. 104 criminals and unjust aggressors." 105 According to the Pope, since human life "from the beginning . . . involved the 'creative action of God' and remains forever in a special relationship with the Creator, only God is the master of life." 106 Therefore, the government ought not go to the extreme of executing the offender except in cases of absolute necessity; in other words, when it would not be possible otherwise to defend society. Today, however, as a result of steady improvements in the organization of the penal system, such cases are very rare, if not practically non-existent. 107 These religious objections, especially the Catholic Church's work against the death penalty, have likely had an impact on the declining support for the death penalty in the United States. 108
II. Reform or Abolition?
A longtime federal judge, Alex Kozinski, recently wrote that there are "reasons to doubt that our criminal justice system is fundamentally just." 109 As some of the problems discussed in the previous section illustrate, nowhere is his conclusion more evident than in the administration of the death penalty. There is a consensus emerging across ideological and political lines that the death penalty is seriously flawed. 110 This section discusses the option of continued reform and why that option is likely to fail.
A. Reform
There have been numerous proposals to "fix" the death penalty. Reform proposals have been made by academics, 111 sions, 112 and others to address many of the areas of concern outlined in the previous section. Below is a review and assessment of some of these proposals.
i. Race
An attempt to eliminate racial disparity in capital sentencing failed at the Supreme Court in McCleskey v. Kemp. 113 Since then, two major legislative proposals have been advanced in the attempt to eliminate racial disparities in capital sentencing.
First, in federal cases, a federal statute was enacted in 2013 that attempts to eliminate racism in the jury deliberation process. 114 This statute requires that the judge instruct the jury at the end of the sentencing phase of a capital case that they may not in any way consider race, national origin, sex, or the religious beliefs of the defendant or the victim in reaching its verdict. 115 The same statute also requires that after a verdict has been rendered, all jurors must certify that they did not, in fact, consider the race, national origin, sex, or religious beliefs of the defendant or the victim in reaching their determinations and that their determinations would have been the same regardless of these factors. 116 The second legislative proposal to eliminate racial disparities in the administration of the death penalty was the Racial Justice Act. 118 Had the Racial Justice Act passed, it would have allowed defendants who had been sentenced to death to use statistical evidence to demonstrate a prima facie case of racial bias, 119 something that the Supreme Court did not permit in McCleskey. 120 The burden then would have shifted to the prosecution to explain the reason for the statistical disparity. 121 The reviewing court would then decide whether race was a factor, and if it found that it was, the defendant's death sentence would be overturned. 122 The Racial Justice Act would have required an explanation from prosecutors when racial disparities existed.
Requiring an explanation from prosecutors is important: on the statute, the North Carolina legislature repealed its Racial Justice Act. 126 Given these practical and political difficulties faced by Congress, the prospects for any legislative reforms designed to address the problem of racial disparities in capital sentencing are bleak. Furthermore, the Supreme Court has always been unwilling to address the issue of race and capital punishment. 127 Even in the unlikely event that either the Supreme Court or the legislature addressed the issue, it is questionable how much can be achieved in ending these disparities. The United States has been grappling with the issue of race since its inception. Racism, however, is not a relic of the past. A federal appellate court recently acknowledged "the sad truth that racism continues to exist in our modern American society despite years of laws designed to eradicate it." 128 As long as there continues to be significant racial prejudice in society, it is difficult to imagine any reform capable of eliminating the racial disparities that have always infected the highlycharged decision whether to sentence an individual to death. Even the Racial Justice Act, although well intended, would not have done so. The Act was modeled after Batson and as discussed earlier, judges have largely ignored obvious racism in jury selection. 129 Therefore, there is no reason to believe that the courts would do a better job enforcing the Racial Justice Act, even if it were to be enacted.
ii. Innocence
There are several causes of wrongful convictions. Wrongful convictions often occur because of erroneous eyewitness testimony, which has been described as "the single greatest cause of wrongful convic- tions in the U.S. criminal justice system." 130 Several factors cause witnesses to misidentify suspects. First, the stress of witnessing a traumatic event like murder may affect a witness' perception. 131 Second, witnesses often make misidentifications when identifying persons of a different race. 132 Third, the procedure used by law enforcement officers may cause a witness to identify the wrong person. 133 For instance, a suggestive lineup could cause a misidentification. 134 A lineup administered by a police officer who is familiar with the suspect can also cause misidentifications. 135 Several proposals have been made to minimize the possibility of a misidentification. One such proposal is that lineups be administered by officers who are not involved in the investigation and who are not familiar with the suspect. 136 To address the problem of suggestive lineups, some have proposed that individuals in a lineup be presented sequentially so that witnesses would not be able to compare and contrast the individuals in the lineup and pick the individual who most resembles the suspect. 137 Another potential source of misidentification comes from the fact that witnesses often believe that the suspect is part of the lineup and therefore feel pressure to pick someone in the lineup as the perpetrator. 138 Some have proposed informing witnesses that the suspect may not be in the lineup to reduce this pressure. 139 Another cause of wrongful convictions is misconduct by prosecutors and police. In Brady v. Maryland, 140 the Supreme Court held that prosecutors were constitutionally required to disclose exculpatory evidence to the defense, but they often fail to fulfill this duty. According to federal appeals court Judge Alex Kozinski, there is an "epidemic of Brady violations abroad in the land." 141 covery 142 should be required. 143 Thus, if open file discovery is required, prosecutors would be obligated to disclose any evidence bearing on the crime with which a defendant is being charged, not just exculpatory evidence. 144 Others have proposed that prosecutors should be disciplined more frequently and harshly when they engage in misconduct. 145 Separately, but related, police sometimes extract false confessions from suspects. To address that problem, some have opined that police interrogations should be videotaped. 146 A major impediment to preventing prosecutorial and police misconduct is that there are no incentives for either prosecutors or police officers to play by the rules. Prosecutors and police are rarely prosecuted even when they have been found to have engaged in misconduct. 147 Although prosecutors can be disciplined by the state bar association, this rarely occurs. 148 Furthermore, the standard for overturning a conviction based on prosecutorial misconduct or police overreaching is extremely high. The defendant not only has to prove that the violation occurred but also must prove that the evidence resulting from prosecutorial or police misconduct was not harmless. 149 Most defendants are unable to prove that the misconduct affected the outcome of their case. 150 Barring a complete overhaul of the disciplinary system governing prosecutors, small reforms are unlikely to curtail these problems. 
iii. Bad Defense Lawyers
Wrongful convictions in capital cases also occur because of ineffective defense counsel. Defendants who should not be sentenced to death often end up on death row because they were not competently represented. 151 The obvious remedy would be for jurisdictions to provide greater resources for defense counsel. As Justice Hugo Black observed, "[t]here can be no equal justice where the kind of trial a [person] gets depends on the amount of money he has." 152 If more resources were provided for defense counsel, better lawyers would get involved and handle the cases. However, this is unlikely to happen. During a time in which many jurisdictions are strapped for cash and have difficulties providing adequate funding for basic services, such as education and infrastructure repairs, how likely is it that they will have the political courage to propose and defend increases in spending for indigent criminal defendants?
The courts, including the Supreme Court, have been unwilling to heavily regulate the problem of ineffective defense counsel in capital cases. They give great deference to any decision that defense counsel makes no matter how nonsensical it may have been as long as defense counsel can frame it as a strategic decision. 153 Furthermore, even when defense counsel fails to present obviously mitigating evidence that could have saved a defendant's life, the courts will often refuse to grant relief on the grounds that the defendant suffered no prejudice from the failure of defense counsel to utilize the evidence. 154
iv. Arbitrariness
The Supreme Court has labored unsuccessfully to rid the death penalty of arbitrariness through various reforms. In 1972, the Supreme Court invalidated the death penalty because of concerns that it was too arbitrarily imposed. 155 1976, 156 the Court has regulated it in an attempt to minimize arbitrariness and limit the penalty to the "worst of the worst." 157 In attempting to limit the arbitrary application of the death penalty, death sentences are automatically appealed. In addition, trials are bifurcated into two separate phases: (1) guilt-innocence and (2) punishment. 158 In the second phase, the Court has mandated a broad right to individualized sentencing to permit capital defendants to invoke any relevant grounds supporting a non-death sentence. 159 The Court has also limited the offenses punishable by death by exempting non-homicidal crimes. 160 Further, the Court has categorically excluded certain vulnerable groups, such as juveniles 161 and intellectually disabled offenders, 162 from the penalty's reach. Notwithstanding these changes, the death penalty continues to be fraught with arbitrariness. Factors such as geography, race, resources, and quality of defense counsel continue to matter more than the heinousness of the crime in determining whether an inmate is sentenced to death. 163 The Court can continue its current attempt to regulate the death penalty instead of abolishing it outright. As discussed earlier, 164 the Supreme Court has attempted to reform the death penalty on multiple occasions. But, these reforms have not produced a fairer death penalty. There are still serious racial disparities despite Batson; 165 the death penalty is still not confined to the worst offenders despite the Supreme Court's attempts to do so; 166 Any future effort to reform the death penalty is similarly unlikely to succeed. The failure of the aforementioned reforms will likely lead to a continued marginalization of the death penalty. Although death penalty statutes may remain on the books in several states, death sentences will rarely be imposed in the vast majority of states. 168 In these states, despite the dwindling number of executions, the death penalty will continue to be "fraught with arbitrariness, discrimination, caprice, and mistake." 169 Individuals who do not deserve to die will continue to be sentenced to death and executed. There is also the possibility that an individual who is completely innocent will be executed.
Taking these pervasive structural problems of the criminal justice system into consideration, the Supreme Court should finally admit that Justice Blackmun was right in 1994 when he said that "no combination of procedural rules or substantive regulations ever can save the death penalty from its inherent constitutional deficiencies" 170 and abolish the death penalty.
B. Abolition
There are several grounds upon which the Supreme Court could declare the death penalty unconstitutional. The Court would not have to create new constitutional doctrines in order to do so. The Court could rely upon existing death penalty jurisprudence that it has developed since 1976.
i. Equal Protection
The strongest-but least likely-way the Court could invalidate the death penalty is by using the Equal Protection Clause of the Fourteenth Amendment. The Equal Protection Clause generally prohibits the government from discriminating against its citizens without a legitimate reason for doing so. In the event that a law discriminates on the basis of race, the government must put forth a compelling reason to 168 justify the discrimination. 171 If the government fails to do so, the law violates equal protection and will be struck down. 172 To prove an equal protection violation, it is not necessary that a law discriminate explicitly on the basis of race. 173 An equal protection violation also occurs if the law is applied in a discriminatory manner. 174 However, in order to trigger this "strict scrutiny," proof of a racially discriminatory purpose is usually required. 175 The Supreme Court has not allowed equal protection violations to be proven only with evidence that a law disproportionately burdens members of a particular racial group. 176 For much of the nation's history, death penalty statutes were explicitly racist and were applied in a racially discriminatory manner. 177 Blacks could be-and were-executed for crimes that whites could not be. 178 Blacks often were also executed more gruesomely than whites. 179 During the modern era of capital punishment, death penalty statutes are no longer explicitly discriminatory. In fact, as discussed earlier, there have been measures implemented to ensure that racial discrimination does not infect the decision-making process in death penalty cases. 180 However, racial disparities in the administration of the death penalty persist. African-Americans are sentenced to death at a higher ratio than warranted given their percentage of the population. 181 In addition, killers of whites are significantly more likely to be sentenced to death than killers of African-Americans. 182 Furthermore, discriminatory jury selection continues to occur in capital cases despite the Supreme Court's attempt to remedy the problem. 183 Because African-Americans are not treated equally when the death penalty is sought and carried out, a claim could be made that 171 the death penalty violates equal protection and is therefore unconstitutional.
The requirement of proving a discriminatory purpose would be one significant hurdle in declaring the death penalty unconstitutional on Fourteenth Amendment grounds. Warren McCleskey produced statistical evidence to support his claim that because he was a black man accused of killing a white victim, he was more likely to be sentenced to death and thus a violation of equal protection had occurred. 184 However, he was not able to produce evidence that when the Georgia legislature enacted its death penalty statute, it did so with a racially discriminatory purpose. 185 He also could not produce evidence that the decisionmakers in his case-either the judge, jury, or prosecutor-purposely discriminated against him. 186 The Court held that without such proof, his equal protection claim failed. 187 Should the Supreme Court accept statistics of the racially discriminatory impact of capital punishment it would require the Court to overrule its previous decisions disallowing evidence of discriminatory impact as proof of an equal protection violation. 188 The Court is not likely to begin this practice because of the impact such a decision would have-not only on the death penalty and the criminal justice system-in other areas of American life. 189 The Court, however, would not have to go this far in order to find that the current administration of the death penalty violates equal protection. Since 1976, the Court has said that "death is different," 190 which justifies applying different standards in death penalty cases. 191 The Court has also allowed statistical evidence to prove a claim of discrimination in jury selection, a claim intertwined with capital punishment. 192 Thus, by applying its "death is different" jurisprudence, the Court could accept statistics as proof of discriminatory purpose in death penalty cases only, while leaving intact its previous decisions rejecting similar evidence as proof of equal protection violations in other cases.
Although the Court could use its current jurisprudence to find that the death penalty violates equal protection, it is unlikely to do so. Since at least the 1960's, litigants have sought to engage the court in issues concerning the racial application of the death penalty. 193 Despite these efforts, the Court has given the issue of race little attention. 194 For instance, the death penalty had always been imposed more frequently in cases involving black defendants accused of rape and especially when these defendants were accused of raping white women. 195 The NAACP Legal Defense Fund ("LDF") tried unsuccessfully to convince the Court to accept certiorari in cases where black defendants had been accused of raping white women. 196 The Court consistently declined to do so. 197 The Court did eventually grant certiorari on the issue of whether the death penalty could be imposed for rape. The case it accepted involved a white defendant and white victim. 198 Briefs filed with the Court, including briefs by the LDF and the National Organization for Women, still urged the Court to strike down the practice because of the disproportionate use of the death penalty in rape cases against black men. 199 However, in its opinion finding the death penalty for rape unconstitutional, the Court did not address the issue of race The Court instead relied on the Eighth Amendment in striking down the death penalty for rape. 201 Similarly, briefs filed with the Court in Furman v. Georgia 202 urged it to strike down the death penalty because of its racially discriminatory application. 203 The Court did strike down the death penalty in Furman, however, the decision was not based on race. 204 The Court also ignored the issue of race when it re-imposed the death penalty in Gregg v. Georgia 205 despite the fact that the briefs filed with the Court had discussed the issue at length. 206 More recently, Justice Sotomayor has urged the Court to have an honest discussion about race when she wrote:
The refusal to accept the stark reality that race matters is regrettable. The way to stop discrimination on the basis of race is to speak openly and candidly on the subject of race, and to apply the Constitution with eyes open to the unfortunate effects of centuries of racial discrimination. 207 However, there is no evidence to suggest that the Court is willing to acknowledge the role that race plays in the imposition of the death penalty. Justice Breyer, for instance, did not specifically list race as a reason for the Court to revisit the death penalty and he only briefly mentioned the racial disparities in his Glossip dissent. 208 Based on the Court's longstanding reluctance to discuss the issue of race and capital punishment, there is no reason to be optimistic that will change in the near future. If the Court decides to strike down the death penalty it is likely to do so as the Constitutional Court of South Africa did, not on explicit racial grounds, but with race in the backdrop of its decision. 209. Although the South African Constitutional Court based its ruling abolishing the death penalty on the right to life provision of its new constitution, the fact [t]hat the Constitutional Court chose the death penalty issue for its first major ruling underscored the importance of the issue in a country where for decades
ii. Cruel and Unusual Punishment
If the Court is to strike down the death penalty, the Eighth Amendment's prohibition on cruel and unusual punishment provides the best vehicle. In its past decisions, the Court has acknowledged that the death penalty would be unconstitutional if "inflicted in an arbitrary and capricious manner." 210 To strike down the death penalty, the Court could rely upon research that strongly "suggests that the death penalty is imposed arbitrarily." 211 The first indication of an arbitrary death penalty lies in the high number of death row inmates whom have been wrongly sentenced to death. 212 Second, as discussed earlier, there is an abundance of evidence that the factors such as race, geography, gender, and resources play a big role in determining who is sentenced to death. 213 Finally, in accepting that the egregiousness of the crime largely does not correlate with a death sentence, 214 the Court would have to acknowledge that its attempts to limit the death penalty to the "worst of the worst" have failed and there is nothing that it can do going forward to succeed in this endeavor.
The Court has also held that the death penalty would be cruel and unusual punishment in the event that it failed to serve a penological purpose. 215 A strong argument can be made that the current administration of the death penalty fails to serve a penological purpose. The argument that the death penalty serves as a deterrent has been long debated. 216 Scholars generally agree that the deterrent value of the death penalty is dependent upon sentencing that is frequent, swift, and provides some level of certainty as to which offenders will execution was used not just as a weapon against common crime, but as a means of terror in enforcing the system of racial separation known as apartheid. receive the punishment. 217 The deterrence rationale, however, is undermined by the fact that only a small number of murderers are actually sentenced to death. 218 The deterrence rationale is further undermined by the long delays in carrying out the death penalty. An individual contemplating whether to commit a capital crime is not likely to be deterred by the prospect of being executed many years later.
Retribution is another acceptable penological purpose that the death penalty could serve. 219 Many argue that the death penalty should be retained as a punishment for the "worst of the worst." However, the retributive justification is undermined by the fact that death sentences are frequently not meted out to the most egregious killers. 220 The retribution theory does not comport with evidence indicating that the individuals frequently sentenced to death are not the worst killers in society and, therefore, are not as deserving of death. The long delays 221 in carrying out the death penalty further undermine the retributive rationale for the death penalty.
The death penalty does, however, serve one penological purpose-incapacitation. A killer who is executed can no longer kill again. However, it is not necessary to execute the offender in order to prevent him from killing again. A sentence of life without parole is adequate if the goal is to protect society. As the Catholic Church acknowledges, the execution of a killer is not necessary for public safety: "As a result of steady improvements in the organization of the penal system, such cases [executions to protect society] are very rare, if prac- tically nonexistent." 222 In light of this reality, the death penalty is the type of gratuitous punishment that the Eighth Amendment does not allow. The Court could use the fact that the death penalty fails to serve any penological purpose as grounds for holding the death penalty unconstitutional. The Court did just that in both Roper v. Simmons 223 (holding that the Eighth Amendment prohibited the execution of juveniles) and in Atkins v. Virginia 224 (holding that the Eighth Amendment prohibited the execution of intellectually disabled inmates).
The Eighth Amendment also prohibits excessive punishments. The Court has used its "evolving standards of decency" doctrine to determine whether certain punishments are excessive. 225 The "evolving standards of decency" doctrine is a recognition "that the words of the [Eighth] Amendment are not precise and their scope is not static." 226 According to the Court, "[t]he Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society." 227 In determining whether a particular punishment is in conflict with evolving standards of decency, the Court looks to whether there is objective evidence of a national consensus condemning the punishment. 228 In Roper v. Simmons, 229 the Court applied its evolving standards of decency doctrine and determined there was a national consensus against executing juveniles. 230 The Court pointed to several objective indicia of a national consensus against executing juveniles. First, the Court considered the fact that, at the time of its decision, thirty states prohibited the execution of juveniles. 231 Second, even in the twenty states that allowed juveniles to be executed, the practice was infrequent. 232 The Court also indicated that, in determining whether a national consensus existed, "[i]t is not so much the number of these States [that prohibit juvenile executions] that is significant, but the consistency of the direction of 222 change." 233 In this regard, the Court found significant the fact that no state had reinstated the death penalty for juveniles. 234 The Court in Roper pointed to other evidence of the consensus against executing juveniles. The Court has long considered the opinions of the civilized nations of the world in determining whether a punishment comports with the evolving standards of decency. 235 In Roper, the Court pointed out "the stark reality that the United States is the only country in the world that continues to give official sanction of the juvenile death penalty." 236 The Court emphasized that the United Nations Convention on the Rights of the Child contained an express prohibition on capital punishment for crimes committed by juveniles under eighteen and that this Convention was further evidence of a broad international consensus against executing juveniles. 237 The Court used similar evidence of a national consensus in holding that the Eighth Amendment prohibited the death penalty for intellectually disabled inmates. 238 At the time of its Atkins decision, there were also over thirty states that prohibited the death penalty for intellectually disabled inmates; 239 the movement was strongly in the direction away from allowing such executions; 240 the practice was rare; 241 and there was a consensus among professional and religious organizations that intellectually disabled inmates should not be executed. 242 The Court's evolving standards of decency test could lead to the conclusion that the death penalty violates the Eighth Amendment. Although thirty-one states, the federal government, and the U.S. military still authorize the death penalty, 243 this figure is misleading. Four of these states have Governor-imposed moratoriums on executions. 244 Two other states and the U.S. military have not executed anyone dur- ing the modern era of capital punishment. 245 Nine other states and the federal government have not carried out an execution in at least ten years. 246 Several other states have small death rows and the death penalty is rarely sought in these states. 247 Therefore, more than half of the states have either formally abolished the death penalty or have done so in practice.
Only a small number of states continue to sentence inmates to death and carry out executions. 248 However, even in these states, the use of the death penalty is in decline. 249 Furthermore, even in the small number of active death penalty states, death sentences are typically meted out in only a few counties within the state. 250 Most importantly, the Court in its recent Eighth Amendment decisions has deemphasized the sheer number of states that authorize a challenged practice and instead emphasized the direction of change. 251 The movement is clearly in the direction of abolition. Numerous states have abolished the death penalty during the last ten years. 252 Additional objective evidence of the movement away from the death penalty is abundant. First, in striking down the death penalty for juveniles and intellectually disabled inmates, the Court emphasized the fact that the practices had become so rare. 254 As discussed earlier, 255 there has been a significant decline in death sentences over the last fifteen years. 256 Second, several respected professional and religious organizations support the abolition of the death penalty or imposing a moratorium on executions. Most notably, the American Law Institute has withdrawn the death penalty provision of the Model Penal Code. 257 Third, several former and present Justices have publicly called attention to the problems in the administration of the death penalty. 258 Fourth, in its Eighth Amendment decisions, the Court has considered the opinions of the international community with respect to a particular practice. 259 In this regard, most nations in the world community have abolished the death penalty either by law or in practice. 260 The United States' use of the death penalty has isolated it from the international community. For instance, many nations will not extradite criminal suspects to the United States without an assurance that the suspect will not be sentenced to death. 261 In addition, several nations have challenged the United States' attempt to execute their citizens. 262 The Court has also indicated that although evidence of a national consensus is important, it does not wholly determine whether a particular practice violates the Eighth Amendment. Rather, the Court has stated that 254 the Constitution contemplates that in the end our own judgment will be brought to bear on the question of the acceptability of the death penalty under the Eighth Amendment . . . . Thus, in cases involving a consensus, our own judgment is 'brought to bear,' [citation omitted] by asking whether there is reason to disagree with the judgment reached by the citizenry and its legislators. 263 Given the risk of wrongful convictions and executions, the Court would have no reason to disagree with the public's movement away from capital punishment.
III. Objections to Abolition
Three major objections are likely to be made to the Supreme Court invalidating the death penalty. The first, and probably strongest, objection will be that the text of the Constitution allows the death penalty to be imposed. 264 As Justice Scalia argues, "[i]t is impossible to hold unconstitutional that which the Constitution explicitly contemplates." 265 In support of his position, Justice Scalia specifically refers to the Fifth Amendment which provides that "[n]o person shall be held to answer for a capital . . . crime, unless on a presentment or indictment of a Grand Jury," and which also provides that no person shall be "deprived of life . . . without due process of law." 266 These two provisions in the Constitution, it will be argued, make it clear that the Framers did not intend to prohibit capital punishment when it enacted the Eighth Amendment. In Scalia's view of the Eighth Amendment, it was enacted only to prohibit those punishments that added "terror, pain, or disgrace" to an otherwise permissible capital sentence. 267 There are a couple of major flaws in the argument that the death penalty is constitutional because of the Fifth Amendment. First, the Fifth Amendment does not confer power onto the state. Rather it limits the power of the state by requiring certain procedural safeguards. As Justice Brennan explained, the "amendment does not, after all, declare the right of the Congress to punish capitally shall be inviolable; it merely requires that when and if death is a possible punishment, the defendant shall enjoy certain procedural safeguards, such as indict- ment by grand jury and, of course, due process." 268 Second, those who use the Fifth Amendment to argue that the death penalty is constitutional fail to explain why it should trump the Eighth Amendment. For instance, the double jeopardy provision of the Fifth Amendment seems to contemplate the taking of limbs as punishment: "[N]or shall any person be subject for the same offense to be twice put in jeopardy of life or limb." 269 Wouldn't the Eighth Amendment prohibit the taking of limbs even though it is contemplated in the Fifth Amendment? How the Court resolves the issue of whether the text of the Constitution constrains it from abolishing the death penalty will also depend on whether a majority of the Court views the Constitution as a "living document" or whether a majority believes that strict adherence to the text of the Constitution is required. 270 Proponents of a "living constitution" believe that it "evolves, changes over time, and adapts to new circumstances, without being formally amended." 271 They believe that the world has changed in ways that the Framers could not have foreseen and therefore the Constitution cannot be restricted to the world that the Framers faced. 272 On the other hand, those who believe in strict adherence to the text of the Constitution, "originalists," believe that the text of the Constitution should be given the meaning that it bore when it was adopted. 273 According to originalists, the Constitution is supposed to be an embodiment of our most fundamental principles. 274 Public opinion, they say, will change but our basic constitutional principles must remain constant. 275 Otherwise, an originalist would ask, why have a Constitution at all? 276 An originalist believes that if the Constitution changes at all, it should be through the people by way of a constitutional amendment as the Constitution provides. 277 The Supreme Court has confronted the issue of whether the Constitution is an evolving document and a majority of the Supreme Court has come down squarely on the "living constitution" side. The Court in N.L.R. B. v. Noel Canning, 278 in deciding the limits to the President's recess appointments power under the Constitution, declared that:
The Founders knew they were writing a document designed to apply to ever-changing circumstances over centuries. After all, a Constitution is 'intended to endure for ages to come' and must adapt itself to a future that can only be 'seen dimly,' if at all. [citation omitted] We therefore think the Framers likely did intend the Clause to apply to a new circumstance that so clearly falls within its essential purposes, where doing so is consistent with the Clause's language. 279 In other decisions, the Court has made clear that it believes that the interpretation of the Constitution should evolve over time. 280 For instance, the text of the Constitution does not address discrimination based on sexual orientation-an uncontemplated issue when the Fourteenth Amendment was enacted-yet the Court has decided that the Constitution protects the right of gays and lesbians to marry. 281 There are other reasons for rejecting the Framers' view of the constitutionality of the death penalty. How the death penalty is administered today is very different from the death penalty that the Framers administered. There is no evidence to suggest that the Framers were aware that mistakes were being made in sentencing defendants to death. Today, we have been made well aware of the flaws in the administration of the death penalty. The Framers were also likely not aware of the arbitrary application of the death penalty. At common law, for instance, all felonies were punishable by death. 282 Today we are well aware that receiving the death penalty is about as arbitrary as being struck by lightning. 283 occur today and the suffering that accompanies these long delays. 284 Finally, the death penalty was a widely acceptable practice around the world when the Constitution was enacted. 285 Presently, a majority of the international community no longer views the death penalty as an acceptable punishment. 286 Therefore, these changing circumstances warrant a different interpretation of the Eighth Amendment from that of the Framers. An interpretation by the Court that the Eighth Amendment now prohibits capital punishment would be consistent with the Amendment's essential purposes and text.
Justice Scalia articulated the second objection to the Supreme Court abolishing capital punishment. The death penalty is an issue that should be left to the American people to decide:
The American people have determined that the good to be derived from capital punishment-in deterrence, and perhaps most of all in the meting out of condign justice for horrible crimes-outweighs the risk of error. It is no proper part of the business of this Court, or of its Justices, to second guess that judgment, much less to impugn it before the world, and less still to frustrate it by imposing judicially invented obstacles to its execution. 287 Thus, according to Justice Scalia, individual states should be free to decide whether to retain or abolish capital punishment and they should even have autonomy in carrying it out with almost no interference from the Court. 287. Kansas. v. Marsh, 548 U.S. 163, 199 (2006) . See also Obergefell v. Hodges, 135 S. Ct. 2584, 2612 (2015) (Roberts, C.J., dissenting) (In discussing whether the Court should intervene in the debate over same sex marriage, Chief Justice Roberts stated in language that many would apply to a decision of the Court invalidating the death penalty "[i]t seizes for itself a question the Constitution leaves to the people, at a time when the people are engaged in a vibrant debate on that question.").
Justice Scalia's argument is flawed in that it is difficult to imagine any issue that needs to be regulated by the Supreme Court more than the death penalty. First, there is the long history of racial discrimination in capital sentencing that continues to this day. 288 Second, capital cases are often extremely emotional and may motivate vengeanceseeking behavior. It is often only the Court that is able to prevent mob rule and ensure a fair process in these emotionally-charged and often racially-tinged cases. Third, the defendants are an extremely unpopular minority who are not able to vindicate their rights through the political process, as the November 2016 vote in California rejecting abolition and supporting the "speeding up" of executions demonstrates. 289 Finally, according to Chief Justice Marshall, the Court has a "virtually unflagging obligation" to exercise the jurisdiction bestowed upon them by Congress and the Constitution. 290 The Eighth Amendment clearly mandates that the Court limit the types of punishment that the state can inflict upon individuals.
The final objection to the Court striking down the death penalty is to avoid a similar reaction when it found the death penalty as then applied to be unconstitutional in Furman. The Furman decision-striking down the death penalty-generated an enormous public backlash that unintentionally reinvigorated the death penalty, which had previously been on the decline. 291 The decision mobilized the pro-death penalty movement into a political force for the first time. 292 Within a few months of the decision, pro-death penalty activists campaigned in every state for reinstatement of the death penalty and were joined by police chiefs, state attorney generals, local district attorneys, and assorted politicians. 293 Several factors suggest that the current Court would not face a similar backlash should it find the death penalty unconstitutional. First, prior to Furman, the Court had not issued any decisions regulating the death penalty. States had largely unfettered latitude in carrying out the death penalty. Since 1976, the Court has placed important limitations on capital punishment. 296 Therefore, the doctrinal framework is in place for the Court to strike down the death penalty. Furthermore, several members of the Court, both past and present, have been publicly critical of the death penalty 297 and alerted the public to the problems in the administration of the death penalty. Thus, a decision invalidating capital punishment would not be totally unexpected as it had been when the Court issued its holding in Furman.
Second, the politics of the death penalty have substantially changed. During the 1988 presidential campaign, Michael Dukakis' opposition to the death penalty was a major campaign issue. 298 By 2004, the politics of the issue had changed enough that the democratic nominee, John Kerry, was opposed to the death penalty, but his opposition did not make the death penalty a major issue in that campaign. 299 A good example of the reaction the Court may anticipate if it invalidated the death penalty occurred during the 2008 presidential campaign. In the summer of 2008, during the heart of the presidential campaign, the Court issued its decision invalidating the death pen-alty for rape of a child. 300 Although both major presidential candidates disagreed with the decision, neither candidate made the decision an issue in the campaign. 301 The reaction of opponents to the decision was brief and the discussion quickly moved on to other issues. In recent years, even candidates running for office in states that have abolished the death penalty have not made capital punishment a major campaign issue.
Third, the international community is significantly more interconnected than it was at the time of the Furman decision in 1972. The international reaction to a Supreme Court decision striking down the death penalty would likely be well received. Given the fact that most countries in the world have outlawed the death penalty, 302 this decision would enhance the United States' international standing, and the favorable international reaction would likely have a similar downstream effect on American public opinion. Therefore, there is considerably less risk of public outcry today than there was in 1972 should the death penalty be struck down on constitutional grounds.
Conclusion
In 1963, Justice Goldberg wrote a dissent urging the Court to grant certiorari in order to decide whether the death penalty violated the Eighth Amendment. 303 He started a conversation which, nine years later, led to the Court determining that it did in fact violate the Constitution. Hopefully Justice Breyer's dissent has similarly started the much-needed conversation about whether the death penalty remains a constitutional practice. As this article has discussed, many of the problems that the Court believed would be eliminated-or at least minimized-when it began to regulate the death penalty have remained and, in some instances, been exacerbated: disparate racial application, arbitrariness, the risk of executing innocent individuals, the problem of ineffective assistance of counsel. The Court should allow these serious deficiencies to continue no longer. Almost every attempt to reform the death penalty has failed. Rather than continue the failed attempt to reform the death penalty, the Court needs to seri- 
